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R. Keith Perkins
- Practicing Law for 30 Years
- Primarily Representing Domestic Tort Victims
- Won nearly $300 Million in Domestic Tort Judgments
- Taught Law Schools & Legal Conferences Nationwide
- Author of Domestic Torts: Representing Divorce Injury
Clients published by Thomson Reuters

- Career Devoted to Helping Victims of Abuse
and the Lawyers who Serve Them

- Three Key Questions:

1. What are Domestic Torts (i.e. Divorce Injury claims)?

2. Why haven’t | heard more about them before?

3. Why its critical | learn about them now?

- Legal Ethics and Avoiding Legal Malpractice

- Introduce New Tools and Resources to Help You




Three Key Questions:

1. What are Domestic Torts?

2. Why haven't | heard more about them before?

3. Why its critical I learn about Domestic Torts now?

ort Law

Personal Injury

What are Domestic Torts?

Domestic
Torts

within Domestic
Relationships

Family Law

Criminal Law

by Criminal or
Intentional Conduct

Includes:

- DomesticViolence

- Sexual Assault
Date Rape
Child Abuse & Molestation
Video Voyeurism
Revenge Porn
Fraud (including Paternity)

- Alienation of Affections
Seduction
Sexually Transmitted Diseases
Invasion of Privacy
Interference in Family Relationships
Elder Abuse
Conversion
Destruction of Property
Murder
And many mo

Technical Legal Terms Used by Lawyers

Tort Law

Personal Injury

Domestic
Torts

within Domestic
Relationships

Family Law

Criminal Law

by Criminal or
Intentional Conduct

Includes:

- DomesticViolence
- Sexval Assault
Date Rape
- Child Abuse & Molestation
- Video Voyeurism
Revenge Porn
Fraud (including Paternity)
- Alienation of Affections
Seduction
Sexually Transmitted Diseases
Invasion of Privacy
Interference in Family Relationships
- ElderAbuse
Conversion
Destruction of Property
Murder
And many mo
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Familiar Terms Used by Public

Includes:
- DomesticViolence

G - Sexual Assault
Tort Law Criminal Law - DateRape

Personal Injury by Criminal or - Child Abuse & Molestation
Intentional Conduct - Video Voyeurism
A - Revenge Porn
Divorce - Fraud (including Paternity)
|njury - Alienation of Affections
- Seduction
- Sexually Transmitted Diseases
- Invasion of Privacy
- Interference in Family Relationships
within Domestic - Elder Abuse
Relationships - Conversion

- - Destruction of Property
Family Law - Morder

- And many more...

Three Key Questions:

1. What are Domestic Torts?

2. Why haven’t | heard more about them before?

3. Why its critical I learn about Domestic Torts now?

Until the late 1800’s, women were legally viewed as
property of their husband, father, or even their employer.

An injury to a woman created a legal right for the husband
who could sue for “his” loss of property damages.

The woman had no right to sue for her own injuries...




“Married Woman's Property Acts”

During the latter half of the 1800’s,
individual states began enacting statutes
that for the first time recognized women
as their own separate, legal person.

These laws permitted women to:
- own property in their name;
- work for their own a salary;
- write wills and sign contracts;
- and sue for damages to their property.

But change came slowly... in piecemeal fashion.
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1910 was
gave women the right to vote.

>

1910 U.S. Supreme Court case of
Thompson v. Thompson.

First Domestic Violence Case
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Could a wife sue her husband for injuries arising

om his criminal assault upon he
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1910 U.S. Supreme Court case of
Thompson v. Thompson.
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1910 U.S. Supreme Court case of
Thompson v. Thompson.

(Depleted Court — only Seven Justices Deliberated the Case)
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A narrow majority (only four Just uled that a
wife could not sue her husband for p
even though it was a crime.

Majority Opinion
1910 U.S. Supreme Court case of Thompson v. Thompson
— First Domestic Violence Case

The majority of the Supreme Court feared that

“the possible evils” of permitting a wife to sue her husband
for her injuries would “open the doors of the courts to
accusations of all sorts of one spouse against the other, and
bring into public notice complaints for assault, slander, and
libel, and alleged injuries to property of the one or the other,
by husband against wife, or wife against husband.”

20
Majority Opinion
1910 U.S. Supreme Court case of Thompson v. Thompson
Therefore... — First Domestic Violence Case

U.S. Supreme Court majority concluded that it did not believe that it
was the intention of the “"Married Women's Acts” “to revolutionize
the law governing the relation of husband and wife as between
themselves.” Therefore, the majority ruled a wife could not sue her
husband for injuries caused by his intentional crimes against her.

Finally, the majority rationalized that a spouse did not need a right
to sue for damages because they were already given enough relief
for such “atrocious wrongs,” ... they “*may resort to the criminal
courts ... [or get a] divorce....”

21
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John Marsak
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Hughes
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d and wrote a powe

Minority Dissent Opinion
1910 U.S. Supreme Court case of Thompson v. Thompson
— First Domestic Violence Case

“Under the construction now placed by the majority on the Married
Woman's Acts, the Court is put in the anomalous position of allowing
a married woman to sue her husband for the recovery of her property,
but denying her the right or privilege to sue him for damages arising
from his brutal assaults upon her person.

[We] will not assume that Congress intended to bring about any such
result. [We] cannot believe that it intended to permit the wife to sue
the husband for damages to her property, and at the same time deny
her the right to sue him for injuries committed against her person.”

23

Unfortunately, nearly every state followed
the U.S. Supreme Court's
1910 Thompson v. Thompson decision
to prohibit all domestic torts,
which denied women the right
to sue husbands for criminal assaults...

... and continued for most of our past century.




Thompson v. Thompson
took nearly 100 years
to overturn.

Now, every state in
the nation supports
domestic tort lawsuits
by victims.

...But left 100 year:
of negative nuances.
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During that time

The Practice of Law
has changed

From Lawyers as a
General Practitioner...
Criminal Defense
Contracts
Wills &Trusts
Evictions
Litigation
Divorce;

Injury Claims

... To Attorneys who Practice
Separate, Focused Areas of Law
orce
Family
[Law




Family =
Law

“Accidents”
If Insurance Coverage
(Not “Intentional” Torts)

1 Million Divorces 4 Million Incidents
per year of Domestic Violence
per year 3

Extremely Difficult for Divorce Injury

Victims to find a Lawyer
fae  coen Wl

Through the Victim’s Eyes

(warning: intense)

7/18/2023
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Each Door has different Goais & Powers

“Equitably Divide”
Property without

criminally | regard to “Marital |

Misconduct™

| convicted for
assault
-

(Just like 1910 Thompson v. Thompson) U

| Establish [l | Establish
Liability | Damages
“debt”

7/18/2023
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Typical Divorce
Equitably Divide Property
(Each Spouse Gets Half)

i
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But IF Divorce Injury...
- Healso owes her DEBT!!
- Divorce Court orders DEBT Paid
From his half property... to her!

e  d

35

Divorce Injury...
Payment of DEBT can dramatically
change “equitable division”
amount of property
she receives from divorce

® ¢

Historic Lumpkins Case

36
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Tess int.Infl Distress
1995 Johnsonv.lohnson  Rhodelsland ~ Slander"whore"
e

Landis. Landis Indiana battery
1997 Eaganv.Golhow  Maylnd

200 Estaeofpeters  Vermont  marialrape
00 Lumpkinsv. Lumpkins  Arzona  D.V.Assault
2003 Kamerv.Kmmer  Aizona  DV.Assault
203 Caterv. Garter Adzona  Molestation
2003 Reedv_Kun Arzona ssault
200, Leflerv.Spencer  Arzona fomicid
2004 Lima v Lima Arzona  kidnaplassault
2004 Arzona fomicide.
00, Aldredgev Nichols  Arzona  Molestation
2004 Birchakv.Koiman  Arzona Homicide
205 Salinev. Saline Aizona Battery
2005 Maddockv Maddock  Arzona Shot
3005 Impagliazzov. esson  Arzona Shot
2005 Stombresv.Gommoll  Arzona  knifeassault
005 Canmichaeletal Aizona

2007 Michaelv.Wison  Avizona Battery
008 Inre:Winterbottom  Arzona  Molestation
09 Belwanv.Belan  Atzona  RapeMolestation
20 Ine:Kostewics Aizona Homicde
o Lawtony. Barmaz Aizons Homicide
013 Suadingv.Gant  Arzona Homicide
0% Cummingy.McCarthy  Arzona Homicide

Why are Divorce Injury Judgments so Big?

Compensatory Damages

To Compensate Victim for Injuries Suffered To Financially Punish & Deter Such Conduct
- Past/Future Medical Expenses . - Punish him: How Much Money Does He Have?
- Past/Future Economic Losses 2 - DeterOthers: Send Strong “Prevention”

- Past/Future Pain and Suffering s1 Million Punitive

Message to Others — Not Tolerated!

7/18/2023

13



7/18/2023

Three Key Questions:

1. What are Domestic Torts?

2. Why haven’t | heard more about them before?

3. Why its critical | learn about Domestic Torts now?

14
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Person o meYear

What Percent of U.S. Divorces
include Domestic Violence
as a “Major Factor” for Women?

* 42% per With This Ring: NationalSurvey on Marriages in 2005
**4,4% per Oklahoma Baseline Survey on Marriage and Divorce, 2001

15



Figure 20
Extent to Which Other Stated Reasons for Divorce
Predict Saying That Domestic Violence Was a Major Reason,
Ex-Wives Only
Lockof Commiment .

[
Mored Too Young

B
Unrlsic Expection |

B
Lackof Equaliy

y almost exactly replicated a
m the Oklahoma Baseline

ducted in 2001 (44 percent
s and 8 percent for ex husbands).

0 10 20 30 40 50 60
Percentage
With This Ring: 4 National Survey on Marriage in America, 2004
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Legal 42% “Major Factor”
Impact for Divorce Attorneys

Studies predict that on average,
4 out of every 10 of your female divorce clients
would say that domestic violence was
a major factor in causing their divorce...

1) Are you asking your clients the Right Questions??
2) Are you providing your clients the right legal services??

16
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Legal Four Options:

As Divorce Attorney for Client’s who have been Abused

Represent them!! (Do BOTH Divorce AND Injury Claim)

Do Divorce; but Refer Injury Claim to another attorney

Refer both Divorce and Injury Claim to another attorney

Represent Divorce... but Ignore/Don’t Ask Injury Claim

17
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Legal Four Options:

As Divorce Attorney for Client’s who have been Abused

Represent them!! (Do BOTH Divorce AND Injury Claim)

Do Divorce; but Refer Injury Claim to another attorney

Refer both Divorce and Injury Claim to another attorney

Represent Divorce... but Ignore/Don’t Ask Injury Claim

: What is the Danger of
Legal EtthS Ignoring Injury Claim?

‘ L gl
Prediction: this will increase greatly

l.-,

Legal
/

Why? § ) e

The truth is ' VA ToRT Law | , ~

you already 7y
KNOW this! i

4




Legal Ethics 1stYear Law School Basics

At law schools, the standard
first-year curriculum includes
courses in the following subjects:

civil procedure,
contracts,
criminal law,
property, and

orts.

Assault & Battery

1 . Bar Exam:
Lega EtthS All Lawyers are EXPECTED minimum capability

Multistate Bar Exam (MBE)

For the Multistate Bar Exam portion, you will have 200 multiple-choice questions to
answer over a period of six hours. The MBE covers the following seven subjects
(which are equally tested):

« Contracts and Sales (25 multiple choice questions)

« Constitutional Law (25 multiple choice questions)

« Criminal Law and Procedure (25 multiple choice questions)

« Civil Procedure (25 multiple choice guestions)

+ Evidence (25 multiple chaice questions)

Because all seven subjects are tested equally (and they also all appear in some
capacity on the essay portion of the Uniform Bar Exam, as discussed below) it is very
important to know these subjects well!

Legal Duty to Inquire

American Bar Association (ABA) Model Rules of Professional Conduct

provide competent r¢ entation to a client. Competent entation requires the
legal knowledge, skill, thoroughness and preparation reasonably ry the representation.

COMMENT:

Thoroughness and Preparation
[5] Competent handling of a particular matter includes inguiry into and analysis of the factual and
legal elements of the problem.

Maintaining Competenc
[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law
and its practice.

7/18/2023
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Legal Duty to Inform

Ame) n del Rul f Conduct

CLIENT-LAWYER RELATIONSHIP
Rule 1.4 Communication

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to
make ir ned decisions regarding the representation.
COMME!
Explaining Matters
[5] The client should have sufficient information to participate intelligently in decisions concerning
the objectives of the entation.
i ryer should fulfill reasonable client expectations for information

stent with the duty to act in the client's best interest
Withholding Information

Legal Malpractice
Four standard elements are:
: 1) An attorney-client relationship;
malpracti 2) Negligence by the attorney;
unethical n:lg‘ (i.e., failure to inquire or inform client)
pofe 3) Financial loss to the client;
4) Caused by the attorney’s negligence

Legal Malpractice (Case)
Legal Ethics Legal Malpractice

Stephen allaz & Gatewood, Chtd.,

150 Idaho 521 248 P.3d 1256 (2011)  Supreme Court of Idaho

The Supreme Court held that:
¢ attorney committed legal malpractice by failing to investigate, inform, and
client regarding the fair market value of marital property;

(2) law firm was liable for attors legal malpractice;

“Client retained the attorney for nce with her divorce proceedings, this representatio
implicitly included assistance with the valuation of the marital property, and ... making a
minimal inv n into the value of the property...”

“An attorney in a divorce proceeding must also pursue the most equitable division of
community assets for his or her client.”

7/18/2023
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Legal Mal
Legal EtthS eaﬂalc ce ( )

. Wolf Eyegla:

Plaintiff alleged in her legal malp
discover hundreds of thousands of dolla

wrongly informed her
that she was not a candidate f / failed to inform plaintiff
of her rights... and
She is alleging that [} i 8 8 ntation did not permit her
to make an informed decision about accepting the settlement agreeme:

at, had [her divorce attorney] conducted meaningful discovery of the husband's as:
and informed her that she was eligible for maintenance and for interim attorney
would not have entered into the settlement agreement.

e the order dismissing plaintiff's claim and remand for further proceedings.
sed and remanded.

Legal EthiCS Attorney Malpractice Risk

Defendant/Spouse Actions: Malpractice Risk

1) Threatened client, but never caused physical harm ... Low
2) Physically harmed client, but it was never reported .. ..Medium

3) Physically harmed client and it was reported to police/doctors -
4) Criminally charged for assault/battery .-
5) Criminally convicted for assault/battery ...

6) Criminally convicted for assault/battery and traumatic injuries-

Legal IXieiled 550 Million Legal Malpractice

INTHE

2019 Arizona ARIZONA ?ﬂﬁ?ﬁf APPEALS

Court of Appeals case _
STEVEN GIBSON, IR, Plafutifi/Appcllind,

Legal Malpractice arising
from a Domestic Torts Claim

Denied and Ordered Depublished
L2020
Appeal from tw Superior Court in Maricopa County
No. CV2016-094631
The Honorable David M, Talamante, Judge (Retired)

AFFIRMED IN PART; REVERSED IN PART; REMANDED

7/18/2023
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1)
2)
3)
4)

)
6)

)

8)

We agree with the Mawesots and Kentucky couts:

Defendant/abuser sued his defense attorney
for Legal Malpractice

Unusual Facts:
Abuser/Defendant hit with $50 Million
Domestic Tort

: “On these allegations...
a finder of fact could determine whether,
had [defendant] been properly advised,
[defendant] would have accepted the
[settlement] and to what extent
[defendant] was damaged...”

ST T

“attorney *justified’ their decision on the |
basis that ‘the chances of [defendant]

ever having any money are slim’.’

Ethical

Will a Jury Accept these Divorce Attorney Excuses?
Legal EthICS (fattorey caused client to lose an injury claim?

| didn‘t know domestic violence was a problem women face.
I didn‘t know my client had been abused..

It's not my responsibility to ask if the client had been abused

I didn‘t know a victim of assault/battery could sue their abuser...

I didn‘t know an abuse victim's claim can impact divorce property.
I'm just a divorce attorney - I do not practice personal injury..

I did not know how much financial value her claim may have.

I do not want to tell my client to give them false hopes.

I didn‘t think the abuse was really that bad...

9.

10) But the defendant was not criminally convicted
11) But the defendant is probably uncollectabl

12) I do not know who to refer this case to..

What does public/jury expect?

Who Are the Most Resistant, Most At Risk Attorneys?
Experienced, Long Time, Older, Traditional Male Attorneys

© St_A% Rights Retared ww. STUS com

I see you've
settled on a defense
theory.

7/18/2023
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Legal Two Essential *Must Do”

» 1) INQUIRE: Ask every client if they have been abused by their spouse.

= 2) INFORM: Inform every client of potential right to sue abusive spouse;
which may affect amount of property they receive in divorce

Practice Tip: Have EVERY client fill out a “Divorce Injury” screening
Questionnaire at the first interview, asking if they have been injured.

-
N
Include a written Notice of Legal Rights & Information regarding N

V4
potential divorce injury claims — what is the potential implication to o
the client’s case, statute of limitations, whether the attorney will take
the case, refer the case, etc.

(Will provide LINK to Form you can Download and use).

Legal Ethics Two Essential *Must Do”

* 1) INQUIRE: Ask every client if they have been abused by their spouse.

* 2) INFORM: Inform every client of potential right to sue abusive spouse;
which may affect amount of property they receive in divorce

Practice Tip: Have EVERY client fill out a “Divorce Injury” screening
Questionnaire at the first interview, asking if they have been injured.

Include a written Notice of Legal Rights & Information regarding
potential divorce injury claims — what is the potential implication to
the client’s case, statute of limitations, whether the attorney will take
the case, refer the case, etc.

(Will provide LINK to Form you can Download and use).

Legal Four Options:

As Divorce Attorney for Client’s who have been Abused

Represent them!! (Do BOTH Divorce AND Injury Claim)

Do Divorce; but Refer Injury Claim to another attorney

Refer both Divorce and Injury Claim to another attorney

Represent Divorce... but Ignore/Don’t Ask Injury Claim

23
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Legal Four Options:

As Divorce Attorney for Client’s who have been Abused

Represent them!! (Do BOTH Divorce AND Injury Claim)

KEY: cannot do divorce injury lawsuit on contingency fee basis.
Must do injury lawsuit paid hourly - Just like already doing for divorce anyway

ABA Model Rules of Professional Conduct

CLIENT-LAWYER RELATIONSHIP - Rule 1.5 Fees

(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(2) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a
divorce or upon the amount of ... property settlement...

COMMENT: Prohibited Contingent Fees

[6] Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic relations matter when payment

is contingent upon the securing of a divorce or upon the amount of alimony or support or property settlement to be
obtained.

Legal In House Referral

OPTION: In House Referral Solution

Designate one attorney F \;e’
»

at your law firm to do ;
Divorce Injury Claims 7

YOU want to be o
that lawyer

Why do both Divorce & Injury Claim?

)
15

p v‘ll TORT LAW| ’ ‘

4
T e

#1 Reason: Many clients need it desperately !
Huge, Underserved Population

Remember 42% of Divorced Women say Domestic Violence “major factor”

7/18/2023
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#2 Reason:
HUGE

Blue 0cean Strategy

BLUE
OCEAN
STRATEGY

W. Chan Kim . Renée Mauborgne

Blue 0cean Strategy

STRATEGY

W. Chan Kim . Renée Mauborgne

25
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- BLUE
OCEAN
STRATEGY

W. Chan Kim . Renee Mauborgne

CAN CLIENTS
FIND YOU?

26



Divorce .com

Free legal directory

FINDALAWYER  FOR LAWY

E HIM PAY.

only injury. Ifyou have beer

7/18/2023

Your Right to Sue An Abusive Spouse

&

v A0 FIND A DIVORCE INJURY ATTORNEY

May Impact Your Divorce & Division of Property ‘

ListYOUR services for FREE!!

27
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Top Priority Paid Listings Options Available

&Johnson.
le, Arizona. She handles cases primarily throughout
ounty. Janette practices exclusively in the are of family
nd has over ten years of She graduated from Arizona
te University S
compassion for people and especially for repr
have been abused by their spouses.
Janette s an trusted couns dvised many women
through the difficulties of divorc
really wins in a divorce, she carefully
have been injured by an abusive husband, and if warranted,

civil lay a the

helps women who are going through the most difficult tim
lives... and come out able to start e ans

CONTACT

I Contact Us

Divorce .com

Free legal directory

Social Media MarkeTing

Fredgiy SO0gle.
Y o

Divorce .com

Free legal directory

Target .
Audiences [ - Married
- Living in state
- Net worth $100K+

28
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Abused?

Make him pay
... legally.

Divorce .com

Free legal directory

Divorce .com

Free legal directory

- Easy, plug and play National Online Legal Directory
- “Blue Ocean” of Prospective Clients
- HighValue Marketing, for very low cost (or free)
(including social media: Facebook, Instagram, YouTube, etc.)
- We leverage cost benefit of group marketing
- Increased Profitability: One Client = Two Billable Cases
- Better results, happier clients
- Paid Priority Ad Listings Available. TOP SPOTS now Available!!

29
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Key Resource Book for Lawyers

Domestic Torts
Representing Divorce Injury Clients

Published by Thompson West Reuters

#1 Law Book on Subject of Domestic Torts
Nearly 1,500 Domestic Tort Cases cited
Domestic Tort Causes of Action, including:
- Assault
Battery
Sexual Torts
Infliction of Emotional Distress
Invasion of Privacy
- Many more.
Statute of Limitations (and Equitable Tolling)
Third Party Liability
Insurance Coverage Issues
Malpractice Issues
Practice Pointers for Lawyers
Many other issues Representing Domestic Tort Clients

Power of both Divorce & Injury Claim

Can Dramatically Improve
Divorce Results for your Clients NOW!

From: Laurs €
Sent: Wednesday,
o

Subjact: thank you for your help

Keith Perkins,

Hello,

1 met with you when you recently spoke at the Timpanogos Legs! Center for & CLE. 1 had a medistion the next dey and mentioned that my
client had been assaulied and had received two biack eyes. We were able 10 negotiate that injury into approximatedy $25,000 of beneft to
her, and she was happy

This was a big help 1o me and got me thinking about this issue in other cases

Thank you for your help

Lawra 1. I

Attorney at Law

90
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Four Options:
AT MINIMUM... Easily Make Needed Referrals

Represent them!! (Do BOTH Divorce AND Injury Claim)
Do Divorce; but Refer Injury Claim to another attorney
Refer both Divorce and Injury Claim to another attorney

Represent Divorce... but Ignore/Don’t Ask Injury Claim

Divorce .com

Free legal directory

“For Attorneys:” Helpful Tools Scanthe OR Code
Join for Free Online Legal Directory E"_-E
Top Listing Spots Available (Paid) b
Order #1 Divorce Injury Law Book E:n
Download Helpful Legal Forms

'3‘3\ Forms

‘ . - \
Join Our L4 i — J >
Legal Directory s, |\ \j
S for Free 4 } \ - y/
" / e \

Divorce

Free legal directory

Divorce .com
Free legal directory

Biue OOean Stra!ey

e

Top Spots
Available
NOW!!

7/18/2023
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